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CHAPTER 1 

AGENCY RELATIONSHIPS IN ILLINOIS  
In any real estate transaction a variety of agency relationships can exist and require definition in order to eliminate any 
potential confusion.  The Illinois General Assembly has found that the application of the common law of agency to the 
relationships among real estate licensees and consumers of real estate services has resulted in misunderstandings and 
consequences that have been contrary to the best interests of the public.  Today, in The License Law 2000, Article 15 – 
Agency Relationships, provides for the real estate licensees’ relationships with the consumer in order to prevent detrimental 
misunderstandings and misinterpretations of the relationships by consumers, and real estate licensees and thus promote 
and provide stability in the real estate market. 
 
One of the main sources of confusion that arises is the difference between a licensee and a consumer’s interpretation of a 
licensee’s role and the actual legal relationships among them created by the agency law. 

CONFUSION  
! The seller wants a quick sale, the Most Money, and the Least Inconvenience. 
! The listing agent wants to Sell the Home as Quickly as possible at comparable market value; 
! The buyer expects the Best Property for the Lowest Price; 
! The selling agent wants to negotiate the best for his client, while at the same time Earning the Highest Commission.  

Both the licensee and the consumer often confuse a licensee’s role.  Some licensees try to act as facilitators, some as 
attorneys yet others as structural engineers and some even confuse their fiduciary duties to their clients with the general 
duties of good faith, honesty, and competence owed to all customers. 
 
To eliminate this confusion, among real estate licensees, Article 15 of the Act has been enacted to govern the relationships 
that licensees have with consumers.  

DESIGNATED AGENCY RELATIONSHIPS IN ILLINOIS 
Section 15-50.  Of Article 15 states: 
! A sponsoring broker entering into an agreement with any person for the listing of property or for the purpose of 

representing any person in the buying, selling, exchanging, renting, or leasing of real estate may specifically designate 
those licensees employed by or affiliated with the sponsoring broker who will be acting as legal agents of that person to 
the exclusion of all other licensees employed by or affiliated with the sponsoring broker.  A sponsoring broker entering 
into an agreement under the provisions of this Section shall not be considered to be acting for more than one party in a 
transaction if the licensees specifically designated as legal agents of a person are not representing more than one 
party in a transaction. 

 
! A sponsoring broker designating affiliated licensees to act, as agents of clients must take ordinary and necessary care 

to protect confidential information disclosed by a client to his or her designated agent. 
 
! A designated agent may disclose to his or her sponsoring broker or persons specified by the sponsoring broker 

confidential information of a client for the purpose of seeking advice or assistance for the benefit of the client in 
regards to a possible transaction.  The sponsoring broker must not disclose confidential information or other specified 
representative of the sponsoring broker unless otherwise required by the Act or requested or permitted by the client 
who originally disclosed the confidential information. 

 
Designated agency permits a broker to be absolved of being a dual agent in every transaction simply by appointing in 
brokerage contracts which agent will represent the interest of a buyer or seller in a specific transaction.  
 
Based on the License Act THE CLIENT MUST BE GIVEN WRITTEN NOTICE AS TO WHOM HIS/HER DESIGNATED AGENT IS.  THIS 
DISCLOSURE MUST BE GIVEN TO YOUR CLIENT IN WRITING WHEN YOU BEGIN TO WORK WITH THEM AS THEIR AGENT. 
 
Remember – Confidential information is not to be disclosed.  The days of coming into the office after having a listing sell and 
writing that listing on the sales board with the sold price is gone.  Today the sales price cannot be disclosed until THE 
PROPERTY HAS CLOSED.  The only exception is that you have the seller’s written permission and you have explained what 
the consequences could be to the seller.   
 
TAKE A LOOK…. 
# What happens if that sale falls apart, and now everyone in the office knows what your seller was willing to take?   
# Are you working in your seller’s best interest?   
# Be careful at the office meetings or throughout the office when you are promoting your listings.  Promote the 

property NOT the owners’ urgency of situations.  You hear many times throughout offices “I’ve just listed this great 
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property, it is priced right and the sellers want a fast sale because they have to be in New York by next month.”  Or, 
perhaps other similar statements like these are made from time to time – Be Careful! 

RELATIONSHIPS BETWEEN LICENSEES AND CONSUMERS. 
In Illinois, under Article 15, Licensees shall be considered to be representing the consumer they are working with as a 
designated agent for the consumer unless: 
 

❐ there  is  a  written  agreement  between  the sponsoring  broker  and the consumer providing that there is a 
different relationship;  

❐ the licensee  is  performing  only  ministerial acts on behalf of the consumer. 
 
When the licensee is representing the consumer, the consumer then becomes their Client. 

THE ABC’S OF AN AGENCY RELATIONSHIP 
In Illinois an agency relationship is defined in Article 15 of the License Act. 
An agency relationship can be created regardless of whether the seller pays the fee, the buyer pays the fee, each pays, or 
neither pays.  Most state agency disclosure laws confirm the common law rule that payment of the fee does not determine 
agency.  An agency can be created even if the agent receives no fee.  Thus, an agent giving free advice, perhaps to build 
goodwill, could be held liable if he or she gives misguided information causing harm to the principal. 
 
! Seller Agency  -  When a licensee represents only a seller / client in a transaction then he is known as a seller’s agent.  

Such representation is usually done in writing in the format of a brokerage agreement (listing); however, in Illinois 
brokerage agreements can be verbal.  

 
! Buyer Agency  -  A licensee working exclusively for a buyer is practicing buyer agency.  In Illinois, unless otherwise 

disclosed in writing, an individual has the right to assume that the licensee will be his agent, and that the agent will 
maintain the buyers’ confidentiality.  

 
Buyer agency can be either written or implied.  Buyer agency can be created by expressed agreement or by implication.  
A few states (Colorado, for example) require the buyer agency agreement to be in writing. 
 
Buyer representation agreements can take many forms, depending on what the buyer and the licensee want.  The most 
common formats include Exclusive and Non Exclusive Agreements.  Entering into a buyer agency relationship without a 
written agreement increases an agent’s liability and most certainly does not guarantee any agent a commission.  This 
would be similar, as to taking a verbal brokerage (listing) agreement with a seller.  A buyer brokerage agreement does for 
the buyer’s agent what a brokerage (listing) agreement does for a seller’s agent. 
 
In Illinois under the License Law 2000, buyers and sellers agreements are now called Brokerage Agreements (refer to the 
definition in Chapter 1).  Most licensees know these as listing agreements and buyer broker agreements.  In the Act, non-
exclusive agreements can be verbal; any exclusive agreements Must be in writing. 
 
It is a violation of the Act to: Induce any party to a contract of sale or lease or brokerage agreement to break the contract 
of sale or lease or brokerage agreement for the purpose of substituting a new contract for sale or lease or brokerage 
agreement.   
 
With Buyers Contracts still relevantly new in many areas of Illinois, licensees should always ask the consumer if they have 
signed a contract with another licensee, prior to working with the consumer. 

FIDUCIARY RESPONSIBILITIES 
Real Estate licensees are held to be fiduciaries to their clients and under this belief the following must be noted and 
applied: 

"Fiduciaries are held to the highest amount of good faith, are required to exclude all selfish interest, are prohibited 
from putting themselves in positions where personal interest and representative interest will conflict, and must, in 
any direct dealing with the principal, make full disclosure of all relevant facts and give the latter an opportunity to 
obtain independent advice." 

 
In common everyday language this simply means that a fiduciary has special skills and expertise that place him or her in a 
position of advantage over the principal.  The most important obligations a fiduciary owes to a principal are Loyalty, 
Confidentiality, Disclosure, Obedience, Accounting, and Care (due diligence in the exercising of his skills).  In Illinois a 
licensees fiduciary duties has been replaced with STAUTORY DUTIES. 

LOYALTY   
Licensees must serve their clients needs first and primary, even over their own personal needs.  Licensee’s commission or 
their need for the “double bubble” should never become a consideration in recommendations made to the principal. 
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CONFIDENTIALITY  
Similar to an attorney client relationship real estate licensees are bound to maintain the “secrets” of their clients as relating 
to the real estate transaction.  The duty of confidentiality does not require the licensees to withhold facts that should be 
disclosed to the buyer under the general legal requirements of good faith and honesty.  

DISCLOSURE  
A licensee must not withhold any information to a client that might materially effect a client’s decision.  Examples of this 
might be: 
# the relationship between a licensee and other parties to the transaction; 
# other pending  offers; 
# the status of the earnest money 
# a buyer's financial condition;  

Licensees are held liable even for failure to disclose facts that they  “should have known” within the range of their expertise.  
Licensees have a higher level of disclosure to clients than to customers.  A licensee must tell a customer “material facts” 
about the property (e.g., known leaky roof) but is under the obligation to tell a client “all” he or she knows about the 
transaction. 
 
! In all instances, licensees must disclose to sellers what interest they may have in relation to compensation from buyers.  

The listing agent must also disclose compensation from the referral of business to companies controlled by the broker or 
others, such as appraisal, termite control, lender, title, escrow, and property inspection services. 

 
! The listing agent must present all offers to the seller until the sale is closed.  Regardless of any provisions in any previous 

contracts, if the listing agent is made aware of any offers, that agent must present such offers and let the seller make 
the decision of acceptance, rejection or acceptance as back up offers if the seller so chooses.  

 
! The listing agent must make the seller aware of the nature of earnest money deposits.  If the deposit is in the form of a 

postdated check or a promissory note, the licensee must inform the seller.  Otherwise, if the buyer defaults and the 
seller cannot collect on the note, the licensee could be liable to the seller for the amount of the deposit to which the 
seller would normally be entitled. 

 
! A licensee should disclose the range of values available to a seller in the marketing of his / her property, in doing a 

market evaluation.  This includes disclosure to the client of all known sales of comparable property at higher and lower 
prices including those, the licensee should have known about through a reasonable review.  A licensee is liable for 
rendering a false opinion of value or for negligently reaching the wrong opinion of value based on inaccurate 
comparisons or inaccurate application of one of the appraisal methods.  This is especially true in cases such as:  
✔ the listing agent deliberately under-prices or overprices a property when obtaining a listing. 
✔ The listing agent is unfamiliar with the area, where the property is located out of their general area of practice, and 

the listing agent does not educate himself or herself on the area.   
 
! When a licensee learns of factors changing the value of the property after the listing is signed, the licensee must 

disclose such changes to the seller. 
 

! Licensees must disclose all forms of compensation. 

OBEDIENCE   
Licensees must follow the lawful direction of their principals and use reasonable skill and care in exercising their direction 
from their principal. 

ACCOUNTING   
A broker / agent must account to the principal for all funds deposited with them as the result of a purchase agreement.  
Such funds must be deposited into a special account for the benefit of the transaction.   

CARE   
It is the duty of an agent to exercise reasonable care and skill while transacting the business of his principal.  A licensee can 
be held liable for any loss resulting from his / her negligence and carelessness.  If a licensee took a listing at a significantly 
lower or higher market value because of being unfamiliar with the neighborhood, the licensee could be held liable for 
losses or damages sustained by the principal.   
 

A practical test to decide whether an agent used reasonable skill and care in a given case is this:  
$ Would a reasonably efficient licensee in the community in a similar situation have used more care to protect the best 

interests of the client?  If the answer is yes, then the licensee has been negligent. 
Keep in mind that a licensee has a principal relationship with his broker, seller, and / or buyer in a given transaction. 

DUTIES OF LICENSEES REPRESENTING CLIENTS BASED ON THE LICENSE ACT OF 2000   
A licensee representing a client must: 
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❐ Perform the terms of the brokerage agreement between a broker and the client. 
❐ Promote the best interest of the client by: 
❐ Seeking a transaction at the price and terms stated in the brokerage agreement or at a price and terms otherwise 

acceptable to the client. 
❐ Timely presenting all offers to and from the client, unless the client has waived this duty. 
❐ Disclosing to the client material facts concerning the transaction of which the licensee has actual knowledge, 

unless that information is confidential information.  Material facts do not include the following when located on or 
related to real estate that is not the subject of the transaction:  
$ physical conditions that do not have a substantial adverse effect on the value of the real estate,   
$ fact situations, or occurrences. 

❐ Timely accounting for all money and property received in which the client has, may have, or should have had an 
interest. 

❐ Obeying specific directions of the client that are not otherwise contrary to applicable statutes, ordinances, or rules. 
❐ Acting in a manner consistent with promoting the client’s best interests as opposed to a licensee’s or any other 

person’s self-interest. 
❐ Exercise reasonable skill and care in the performance of brokerage services. 
❐ Keep confidential all confidential information received from the client. 
❐ Licensees in receipt of confidential information must take reasonable steps to safeguard the information from 

unauthorized disclosure. 
❐ Comply with all requirements of the Act and all applicable statutes and regulations, including without limitation fair 

housing and civil rights statutes. 
❐ A licensee representing a client does not breach a duty or obligation to the client by showing alternative properties 

to prospective buyers or tenants or by showing properties in which the client is interested to other prospective 
buyers or tenants. 

❐ A licensee representing a buyer or tenant client will not be presumed to have breached a duty or obligation to 
that client by working on the basis that the licensee will receive a higher fee or compensation based on higher 
selling price or lease cost. 

❐ A licensee shall not be liable to a client for providing false information to the client if a customer provided the false 
information to the licensee, unless the licensee knew, or should have known the information was false. 

❐ Nothing stated above shall be construed as changing a licensee’s duty under common law as to negligent or 
fraudulent misrepresentation of material information. 

LET’S TAKE A LOOK… 
….  In today’s busy world and ever changing wonders of technology, one thing you need to Remember, is your 
responsibility to your client. 
 
The next time a listing agent says to you “drop off your offer I’ll present it to the seller when I reach them.”  Or “Just the fax, 
just the fax, I only present offers by fax.”  Before you respond, you might want to Remember “just the facts, just the facts”, 
are you acting in your clients best interest, protecting the confidentiality of your buyer’s offer, and acting with diligence in 
negotiating your client’s best interest.  
 
How much confidentiality is owed a buyer in presenting a contract to purchase and at what point have you delivered your 
General’s war plans to the hands of the enemy?  Delivering war plans to the enemy is an act of treason and punishable by 
death.  Delivering your principal’s Contract to Purchase to the hands of the enemy (the listing agent, who represents his 
own principal) without due diligence could constitute a breach of fiduciary, punishable by the death of the transaction, 
legal liability, loss of commission, and disciplinary action. 
 

Exposing a client’s contract to purchase, to the listing agent prior to presentation to the seller creates a window of time 
wherein, if another contract were to come in to that listing agent, it would put your contract at risk and would put the listing 
agent in a position of advantage in an attempt to fulfill his or her legal obligation to the principal (the seller) to get a better 
contract for the seller. 
 
In addition, in today’s fast paced world, often, you hear listing agents say: “I, have my seller’s authorization!”  Listing agents 
are getting authorization to present contracts to their sellers, by telephone, by fax, or pre-screening contracts on behalf of 
their sellers.  Although this saves time, is the licensee and sponsoring broker taking on Additional Liabilities? 
 

✔ Can numbers be misread on faxes and is the licensee having his client agreeing to a binding document that is 
different than the original? 

✔ Is the seller aware of the agency relationship between the buyer and his agent and the fiduciary responsibility that 
exists? 

✔ Before signing authorization for their listing agent to preview all contracts, is the seller aware, that the denial of a 
buyer’s request to have their agent be present at the time of presentation could cause the buyer to withdraw their 
contract to purchase? 

✔ Can miscommunication occur when all are not sitting at the same negotiating table? 
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One can never be too cautious in undertaking new potential for liabilities.  Disciplinary actions, for licensees not adequately 
representing their clients, under their agency relationships, are on the increase.  Court cases are measurable, but consent 
agreements between agents, brokers and consumers happen every day and their measure is not measurable. 
 
####    Can the Buyer’s Agent go directly to the seller to present the buyer’s offer? 
 

The License Act prohibits a licensee from negotiating real estate directly with any person if the licensee knows that the 
individual has a written exclusive brokerage agreement with another broker, unless specifically authorized by that 
broker. 

MINIMUM REQUIREMENTS 

With the amendments signed into law on August 19, 2004 there are minimum requirements when entering into an exclusive 
brokerage agreement. 
 
An “exclusive brokerage agreement” is defined as a written brokerage agreement that provides that the sponsoring broker 
has the sole right, through one or more sponsored licensees, to act as the exclusive designated agent or representative of 
the client and that meets the requirements of the Act. 
# All exclusive brokerage agreements must specify that the sponsoring broker, through one or more sponsored licensees, 

must provide at a minimum, the following services:  
$ accept delivery of and present to the client offers and counteroffers to buy, sell, or lease the client's property or the 

property the client seeks to purchase or lease;  
$  assist the client in developing, communicating, negotiating, and presenting offers, counteroffers, and notices that 

relate to the offers and counteroffers until a lease or purchase agreement is signed and all contingencies are 
satisfied or waived; and  

$ answer the client's questions relating to the offers, counteroffers, notices, and contingencies. 
 

# This is effective for all exclusive brokerage agreements signed after August 19, 2004. The failure of a broker to provide 
such services would constitute a violation of the Real Estate License Act. 

 
Remember exclusive brokerage agreements can be with a buyer, seller, lessee or lessor. 

CAN THE CLIENT WAIVE CONFIDENTIALITY? 
Yes.  The Act recognizes that, although information is of the type normally considered confidential (for instance, it deals with 
the client's negotiating position), there may not be a duty to keep it confidential for one of the following reasons: 

✔ The client permits the disclosure by word or conduct.  For instance, if the client directs that information be disclosed 
to the other party, it is no longer confidential.  

✔ If the client, himself, does not treat information as confidential and begins to make it known to others, there is not a 
duty to keep the information confidential. 

✔ Law requires the disclosure.  An example of this is the requirement placed upon a licensee to disclose material 
information relating to the physical condition of the property.  Another example is a court order requiring a licensee 
to disclose information or testify. 

✔ The information becomes public from a source other than the licensee.  For example, if a licensee knows that the 
client is planning to buy a piece of property and then lease it to a new business coming into town, this is 
confidential information.  However, if the local newspaper were to publish this information, it would no longer be 
considered confidential. 

 
Once the client authorizes disclosure of information to a party other than the licensee, is it assumed that the information is 
no longer confidential? 

Not Necessarily.  For example, the fact that a buyer-client fills out a financial statement and directs the licensee to 
give it to the seller does not mean that there is no duty of confidentiality as to his financial information.  There still 
may be a duty to keep this information confidential as to sellers of other properties or other third persons.  Be aware 
that a client may give a licensee only limited authority to disclose confidential information.  Be careful, if the 
information is such that it would normally be considered confidential, a licensee should not assume that because 
the client allowed disclosure to one seller or buyer that they want the information disclosed to other sellers, buyers 
or third parties. 

FAILURE TO DISCLOSE INFORMATION NOT AFFECTING PHYSICAL CONDITION.  
No cause of action shall arise against a licensee for the failure to disclose:  

✔ That an occupant of the property was afflicted with Human Immune deficiency Virus (HIV) or any other medical 
condition. 

✔ that  the property was the site of an act or occurrence that had no effect on the physical condition of the  
property or  its  environment or the structures located thereon;  
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✔ fact situations on property that is not the  subject  of  the transaction;  
✔ physical conditions located on property that is not the subject of the transaction that does not have a substantial 

adverse effect on the value of the  real  estate that is the subject of the transaction. 

LICENSEE’S RELATIONSHIP WITH CUSTOMERS. 
Licensees must treat all customers honestly and must not negligently or knowingly give them false information.  A licensee 
engaged by a seller client shall timely disclose to customers who are prospective buyers all latent material adverse facts 
pertaining to the physical condition of the property that are actually known by the licensee and that could not be 
discovered by a reasonably diligent inspection of the property by the customer.   
✔ A licensee shall not be liable to a customer for providing false information to the customer if the licensee’s client 

provided the false information to the licensee and the licensee did not have actual knowledge that the information 
was false.   

✔ No cause of action shall arise on behalf of any person against a licensee for revealing information in compliance with 
this Section. 

✔ A licensee representing a client in a real estate transaction may provide assistance to a customer by performing 
ministerial acts.  Performing those ministerial acts shall not be construed in a manner that would violate the brokerage 
agreement with the client, and performing those ministerial acts for the customer shall not be construed in a manner as 
to form a brokerage agreement with the customer. 

AGENCY RELATIONSHIP DISCLOSURE. 
❐ A consumer shall be advised of the following no later than entering into a brokerage agreement with the sponsoring 

broker: 
# That a designated agency relationship exists, unless there is written agreement between the sponsoring broker and 

the consumer providing for a different brokerage relationship. 
# The name or names of his or her designated agent or agents in writing. 
# The sponsoring broker’s compensation and policy with regard to cooperating with brokers who represent other 

parties in a transaction. 
❐ A licensee must disclose in writing to a customer that the licensee is not acting as the agent of the customer at a time 

intended to prevent disclosure of confidential information from a customer to a licensee, but in no event later than the 
preparation of an offer to purchase or lease real property.   
✔ This section does not apply to residential lease or rental transactions unless the lease or rental agreement includes 

an option to purchase real estate. 

DUAL AGENCY…. 
…. Can be deadly.  A real estate licensee that represents both the seller and the buyer in a transaction is a dual agent and 
owes fiduciary duties to both.  Because, the seller and the buyer have diverse interests and, in effect, compete with one 
another, the dual agent has an inherent conflict of interest.  Thus, his or her duties are more limited than when only one side 
is represented.   
 
While the law does not prohibit dual agency, the licensee must clearly disclose any conflicts of interest to both the seller 
and the buyer and obtain "informed consent" from each to act on the behalf of each.  Dual Agency Must Be consented to, 
in Writing, PRIOR to it taking place, and again at the time of a contract.  Failure to obtain informed consent will result in an 
unlawful representation and can be the basis for rescission of the transaction, money damages, forfeiture of commission or 
disciplinary action. 
 
The Act states that: 
A Licensee May Act As A Dual Agent Only With The Informed Written Consent Of All Clients.  Informed written consent shall 
be presumed to have been given by any client who signs a document that includes the following: (See EXP 8) 
 
“The undersigned (insert name(s)), (“Licensee”), may undertake a dual representation  (represent both the seller or landlord 
and the buyer or tenant) for the sale or lease of property.  The undersigned acknowledge they were informed of the 
possibility of this type of representation.  Before signing, this document please read the following:  
 
Representing more than one party to a transaction presents a conflict of interest since both clients may rely upon 
Licensee’s advice and the client’s respective interests may be adverse to each other.  Licensee will undertake this 
representation only with the written consent of ALL clients in the transaction.  Any agreement between the clients as to a 
final contract price and other terms is a result of negotiations between the clients acting in their own best interests and on 
their own behalf.  You acknowledge that Licensee has explained the implications of dual representation, including the risks 
involved, and understand that you have been advised to seek independent advice from your advisors or attorneys before 
signing any documents in this transaction. 

WHAT A LICENSEE CAN DO FOR CLIENTS WHEN ACTING AS A DUAL AGENT 
# Treat all clients honestly. 
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# Provide information about the property to the buyer or tenant. 
# Disclose all latent material defects in the property that are known to the Licensee. 
# Disclose financial qualification of the buyer or tenant to the seller or landlord. 
# Explain real estate terms. 
# Help the buyer or tenant to arrange for property inspections. 
# Explain closing costs and procedures. 
# Help the buyer compare financing alternatives. 
# Provide information about comparable properties that have sold so both clients may make educated decisions on 

what price to accept or offer. 

WHAT LICENSEE CANNOT DISCLOSE TO CLIENTS WHEN ACTING AS A DUAL AGENT 
# Confidential information that Licensee may know about a client, without that client’s permission. 
# The price the seller or landlord will take other than the listing price without permission of the seller or landlord. 
# The price the buyer or tenant is willing to pay without permission of the buyer or tenant. 
# A recommended or suggested price the buyer or tenant should offer. 
# A recommended or suggested price the seller or landlord should counter with or accept. 

 
If either client is uncomfortable with this disclosure and dual representation, please let the Licensee know.  You are not 
required to sign this document unless you want to allow Licensee to proceed as a Dual Agent in this transaction.  By signing 
below, you acknowledge that you have read and understand this form and voluntarily consent to Licensee acting as a 
Dual Agent (that is, to represent BOTH the seller or landlord and the buyer or tenant) should that become necessary.” 
 
The dual agency disclosure form Must Be presented by a licensee who offers dual representation to the client At The Time 
The Brokerage Agreement Is Entered Into and may be signed by the client at that time or at any time Before the licensee 
acts as a dual agent to the client. 
Dual Agency Disclosure is not transaction specific, although the disclosure form is not specific, it is a good idea to disclose 
to your client a list of all your listings that you could potentially show them, so they understand that on any of those 
properties you would be a dual agent.   
 
Do The Most you Can to AVOID working as an Undisclosed Dual Agent. 
 
A licensee acting in a dual agency capacity in a transaction Must Obtain a Written Confirmation from the licensee’s clients 
again at the time the clients are executing any offer or contract to purchase or lease in a transaction in which the licensee 
is acting as a dual agent.  This confirmation may be included in another document, such as a contract to purchase, in 
which case the client must not only sign the document but also initial the confirmation of dual agency provision.  That 
confirmation must state, at a minimum, the following: 

 “The undersigned confirm that they have previously consented to (insert name(s)), (“Licensee”), acting as a Dual 
Agent in providing brokerage services on their behalf and specifically consent to Licensee acting as a Dual Agent 
in regard to the transaction referred to in this document.” 

No cause of action shall arise on behalf of any person against a dual agent for making disclosures allowed or required by 
the Act, and the dual agent does not terminate any agency relationship by making the allowed or required disclosures. 
 
In the case of dual agency, each client and the licensee possess only actual knowledge and information.  There shall be 
no imputation of knowledge or information among or between clients, brokers, or their affiliated licensees. 
 
In any transaction, a licensee may without liability, withdraw from representing a client who has not consented to a 
disclosed dual agency.  The withdrawal shall not prejudice the ability of the licensee to continue to represent the other 
client in the transaction or limit the licensee from representing the client in other transactions.  When a withdrawal occurs, 
the licensee shall not receive a referral fee for referring a client to another licensee unless written disclosure is made to both 
the withdrawing client and the client that continues to be represented by the licensee. 
 
Undisclosed Dual Agency is a common pitfall for most licensees.  Undisclosed dual agency has become a leading reason 
for disciplinary action by the BRE.  
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(EXP 7)  Dual Agency Agreement 

 
 

 
Let’s take a look at an Example of Undisclosed Dual Agency that Happens most often………… 
……….A buyer walks in to a real estate office and begins a buyer agency relationship with an agent.  The agent shows the 
client homes offered through the MLS, in the process the buyer moves up or down in price range and now an agent’s own 
listings become available to that client and the agent proceeds to show the homes to the client.  The client likes one of the 
homes and at the same time, the agent writes the contract to purchase, and asks the buyer to sign a dual agency 
agreement. 
 
Dual agency has taken place prior to the signing of the consent form because the buyer has seen the property believing 
the agent was working on their behalf.  Therefore, although, we have consent, we do not have disclosure prior to the fact, 
thus creating an undisclosed dual agency. 
 
As long as everyone is happy and the transaction closes, then the question of dual agency probably will never arise.  
Nevertheless, if either party becomes unhappy for whatever reason, even months after closing, dual agency may provide 
the dynamite to undo the transaction.  It is no legal defense that the dual agency was unintended or was performed with 
all good intentions.  Unlawful dual agency cases have a high rate of success for plaintiffs and a high value for settlement 
purposes.  
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 REMEMBER: 
 

An licensee can NEVER act as a dual agent in a transaction wherein he or she is buying or 
selling real estate for his or her own inventory. 

 
 
Meeting potential buyers at an open house offers arguably one of the most complex agency situations in real estate.  
When a prospect comes into your open house, your duty is to the seller and you must use your efforts to sell the house to the 
prospect.  This means that you cannot suggest other competing properties or offer to represent this buyer until this buyer 
has communicated to you that he or she is not interested in the property where you have met.  If the buyer shows interest in 
the house or indicates that he or she might like to purchase the house, you must continue to treat the buyer as a customer, 
unless you have permission for dual agency and both parties agree to this type of representation. 

OTHER POTENTIAL CONFUSION THAT CAN ARISE: 
# Does the buyer prospect realize you are representing the seller before divulging confidential information to you? 
# Will the buyer reveal his potential urgency to purchase and thus create the need for confidentiality on his behalf? 
# Have you properly obtained permission in writing to act on behalf of the prospect in either a defined customer or 

dual agent relationship? 
# Have you, unknowingly, become an undisclosed dual agent? 

 
In following up with a prospect after an open house how much feedback can you get before “by action” you become an 
undisclosed dual agent?  
To avoid the potential of undisclosed dual agency, a question you might ask yourself might be “should I do my own open 
houses or should a fellow associate do them to be able to freely work with buyers?” 

TERMINATION OF BROKERAGE AGREEMENT.  
Neither a sponsoring broker nor any licensee affiliated with the sponsoring broker owes any further duties to the client after 
termination, expiration, or completion of performance of the brokerage agreement, EXCEPT: 

! to account for all moneys and property relating to the transaction; and 
! to keep confidential all confidential information received  during the course of the brokerage agreement. 
! Also what may be in a written agreement between the broker and the client, 

In any action brought under Article 15 of the Act, the court may, in its discretion, award only actual damages and court 
costs or grant injunctive relief, when appropriate. 
 
Any action under Article 15 of the Act shall be forever barred unless commenced within 2 years after the person bringing 
the action knew or should reasonably have known of such act or omission.  In no event shall the action be brought more 
than 5 years after the date on which the act or omission occurred.  If the person entitled to bring the action is under the 
age of 18 or under legal disability the period of limitations shall not begin to run until the disability is removed. 

 
Remember  -   

Disclosure and Confidentiality are two very important words regarding Agency. 
 

Test Your Knowledge 
 
T F 1. A licensee does not always represent the individual that they are working with. 
 
T F 2. A customer is an individual who is not represented by a licensee, and a client is someone who is   
   represented by a licensee. 
 
T F 3. A written brokerage agreement is required to create a client relationship.  
 
T F 4. Confidential information that a managing broker learns regarding one of his / her designated agent’s  
   clients can be disclosed to a buyer the broker is representing. 
 
T F 5. A client is not required to receive written notice of who is their designated agent. 
 
T F 6. An agency relationship is formed based on which party is paying the fee. 
 
T F 7. A verbal buyer’s agency agreement increases a licensee’s liability. 
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T F 8. A licensee is not required to present offers to their client when they are only contracted for limited   
   services. 
 
T F 9. Listing agents do not have to present any offers to their sellers, once the sellers have signed an accepted  
   contract. 
 
T F 10. Licensees must disclose any factors changing the market value of their seller’s property after a listing has  
   been signed. 
 
T F 11. A listing agent can make a decision on behalf of their seller. 
 
T F 12. Licensees must take reasonable steps to protect their client’s confidential information from disclosure. 
 
T F 13.  A listing agent’s duty is to their seller at an open house. 
 
T F 14. A licensee can be held liable for giving the wrong opinion of the property value based on having   
   selected inaccurate comparable properties. 
 
T F 15. A licensee failing to communicate with their client is in violation of the license law. 
 
T F 16. There are no potential consequences to a buyer’s agent when they fax their buyer’s offer to purchase to  
   the listing agent. 
 
T F 17. A listing agent can over-price a property when obtaining a listing with no liability to their client. 
 
T F 18.  A client can waive their confidentiality. 
 
T F 19. A listing agent is not required to disclose information they learn regarding the buyers qualifications to their  
   sellers. 
 
T F 20. A licensee must disclose in writing to a customer, that the licensee is not acting their agent to prevent  
   disclosure of confidential information. 
 
T F 21. Dual agency only needs to be consented to in writing at the time of an offer. 
 
T F 22. A dual agent may recommend a price for their clients to offer or counteroffer. 
 
T F 23. Dual agency agreements have to be signed prior to showing the property to the client. 
 
T F 24. Undisclosed dual agency has become one of the leading reasons for disciplinary action by the BRE. 
 
T F 25.  A dual agent may explain closing costs, closing procedures and help the buyer compare financing   
   alternatives. 
 
T F 26. In a dual agency situation, the licensee should withdraw from representing a client who will not give   
   written consent to dual agency. 
 
T F 27. A client may decide at the time of writing a contract that they do not accept dual agency and request  
   full representation by another licensee. 
 
T F 28. A listing agent can purchase a property they currently have listed. 
 
T F 29.  A licensee following up with prospects after an open house, on one of his or her listings, could possibly be  
   an undisclosed dual agent. 
 
T F 30. All action against a licensee under Article 15 must be commenced within 2 years of the violation. 
 
ANSWERS 
T=1,2,7,10,12,13,14,15,18,20,23,24,25,26,27,29               
F=3,4,5,6,8,9,11,16,17,19,21,22,28,30 
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CHAPTER 2 

CONTRACTS 

BROKERAGE AGREEMENTS AND LISTING AGREEMENTS 
A Brokerage Agreement is defined in the License Law 2000 as a written or verbal agreement between a sponsoring broker 
and a consumer (may be a seller lessor, buyer, or lessee) for licensed activities to be provided to a consumer in return for 
compensation or the right to receive compensation from another.  Brokerage agreements may constitute either a bilateral 
or a unilateral agreement between the broker and the broker’s client depending upon the content of the brokerage 
agreement.  A Brokerage Agreement may be verbal or written. 
 
All exclusive brokerage agreements, including all exclusive listing agreements and exclusive buyer brokerage agreements, 
must be in writing. 
 
All written buyer brokerage agreements, whether exclusive or non-exclusive, must contain the following: 
# the agreed basis or amount of compensation, and time of payment; 
# the duration of the buyer brokerage agreement, with a definite termination date, 
# the name of the broker and the buyer; 
# the signatures of the parties; and 
# the duties of the buyer's broker. 

 
❐ All written listing agreements, whether exclusive or non-exclusive, must contain the following: 

❐ the list price; 
❐ the agreed basis or amount of commission and the time of payment of the commission; 
❐ the duration of the  listing agreement with a definite termination date,  
❐ the name of broker and seller; 
❐ the identification of property involved (address or legal description); 
❐ the signatures of the parties; and 
❐ the duties of the listing broker. 

WRITTEN BROKERAGE AGREEMENTS 
❐ No licensee shall obtain any written brokerage agreement containing a clause automatically extending the period of 

the contract.  Any written brokerage agreement not containing such a provision for automatic expiration shall be void. 
❐ Every written brokerage agreement shall expressly provide that no amendment or alteration to the terms, with respect 

to the amount of commission or with respect to the time of payment of commission, shall be valid or binding unless 
made in writing and signed by the parties. 

❐ No licensee shall use real estate contract forms to change previously agreed commission payment terms. 
❐ If a listing agreement provides that, in case of default by a buyer, the broker's full commission or fees will be paid out of 

an earnest money deposit, with the remainder of the earnest money to be paid to the seller.  The provision shall appear 
in the listing agreement in letters larger than those generally used in the listing agreement. 

❐ Each brokerage agreement must clearly state that it is illegal for either the owner or the broker to refuse to display or 
sell to any person because of one's membership in a protected class, (e.g.: race, color, religion, national origin, sex, 
ancestry, age, marital status, physical or mental handicap, familial status, or any other class protected by Article 3 of 
the Illinois Human Rights Act). 

❐ Each brokerage agreement for a residential property of four units or less, which provides for a protection period 
subsequent to its termination date, shall also provide that no commission or fee will be due if, during the protection 
period, a valid, written brokerage agreement is entered into with another licensed real estate broker. 

❐ A broker may discuss a possible future brokerage agreement with a consumer whose property is exclusively listed with 
another broker or who is subject to a written exclusive buyer brokerage agreement only under the following conditions: 
❐ when the consumer initiates the contact; or 
❐ when the current broker upon request fails to provide within 10 calendar days the type and expiration date of the 

brokerage agreement between the consumer and the current broker.  The request and response must be in writing 
and mailed return receipt requested.  If the above information is not received within 14 calendar days, the broker 
may then contact the consumer only if this information cannot be obtained from another source of shared broker 
information. 

❐ No licensee shall solicit, accept, or execute any contract or other document relating to a real estate transaction that 
contain any blanks with the intention of filing them in after signing or initialing the contract or other document. 

❐ No licensee shall make any addition to, deletion from or alteration of any signed contract or other document relating 
to a real estate transaction without the written, telefax, or telegraphic consent or direction from all signatories.   

❐ No licensee shall process any contract or other document that has been altered after being signed, unless each 
addition, deletion or alteration is signed or initialed by all signatories at the time of the addition, deletion or alteration. 
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❐ A true copy of the original or corrected contract or other document relating to a real estate transaction must be hand 
delivered or mailed within 24 hours of the time of signing or initialing the original or correction to the person signing or 
initialing any of the contract or other documents. 

❐ All forms used by licensees intended to become binding real estate contracts shall clearly state this in the heading in 
large bold type.  No licensee shall use a form designated Offer to Purchase when it is intended that the form shall be a 
binding real estate contract. 

Test Your Knowledge 
T F 1. A listing agreement is now called a Brokerage Agreement. 
 
T F 2. Brokerage agreements can be verbal. 
 
T F 3. Licensees cannot make any changes to a contract (brokerage agreement or sales contract) without the  
   written direction of all parties. 
 
T F 4. A written brokerage agreement can contain a clause automatically extending the period of the   
   contract. 
 
T F 5.  A licensee cannot use a form that states "Offer to Purchase" when it is intended to be a binding contract. 
 
T F 6. A licensee may never discuss the possibility of a future brokerage agreement with a consumer, who   
   already has a written brokerage agreement with another licensee. 
 
T F 7. A licensee may have their client sign a contract with blanks as long the blanks are filled in at a later time. 
 
T F 8. A copy of the accepted contract must be hand delivered or mailed within 24 hours of the written   
   acceptance, to the parties of the contract.  
 
T F 9. Protection periods are not required in brokerage agreements. 
 
T F 10. A licensee can request in writing the expiration date of a currently listed property from the listing agent. 
 
ANSWERS 
True = 1,2,3,5,8,9, 10 
False = 4,6,7 

CHAPTER 3 

COMPENSATION AND DISCLOSURE 

PAYMENT OF COMPENSATION. 
# No licensee shall pay compensation directly to a licensee sponsored by another broker for the performance of 

licensed activities.  No licensee sponsored by a broker may pay compensation to any licensee other than his or her 
sponsoring broker for the performance of licensed activities unless the licensee paying the compensation is a principal 
to the transaction.  However, a non-sponsoring broker may pay compensation directly to a licensee sponsored by 
another or a person who is not sponsored by a broker if the payments are made in regards to terms of an employment 
agreement that was previously in place between a licensee and the non-sponsoring broker.  The payments must be for 
licensed activity performed by that person while previously sponsored by the now non-sponsoring broker. 

 
# No licensee sponsored by a broker shall accept compensation for the performance of activities under the Act except 

from the broker by whom the licensee is sponsored or by their previous sponsoring broker for activities performed while 
with that broker.  

 
# Any person that is a licensed personal assistant for another licensee may only be compensated in his or her capacity as 

a personal assistant by the sponsoring broker for that licensed personal assistant.  That compensation must include 
salaries, hourly pay, or any other type of compensation. 

 
# One sponsoring broker may pay compensation directly to another sponsoring broker for the performance of licensed 

activities. 
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DISCLOSURE OF COMPENSATION. 
# A licensee must disclose to a client the sponsoring broker’s compensation and policy about cooperating with brokers 

who represent other parties in a transaction. 
 
# A licensee must disclose to a client all sources of compensation related to the transaction received by the licensee 

from a third party. 
 
# A licensee shall disclose, in writing, any compensation the licensee expects to receive or that he knows the licensee's 

sponsoring broker will receive, arising out of a referral to any person or entity whose services are related to the 
transaction.  This includes any financial institution, insurance broker, mortgage broker, home inspector, or any other 
third party.  The disclosure must indicate the relationship between the licensee or the licensee's sponsoring broker and 
the referred person, or entity and any interest the licensee or the licensee's sponsoring broker may have in the referred 
person or entity. 

 
# If a licensee refers a client to a third party in which the licensee or the licensee’s sponsoring broker has greater than a 

1% ownership interest or from which the licensee receives or may receive dividends or other profit sharing distributions, 
other than a publicly held or traded company, for the purpose of the client obtaining services related to the 
transaction, then the licensee shall disclose that fact to the client at the time of making the referral. 

 
# If in any one transaction, a sponsoring broker receives compensation from both the buyer and seller or lessee and lessor 

of real estate, the sponsoring broker shall disclose in writing to a client the fact that the compensation is being paid by 
both buyer and seller or lessee and lessor. 

 
# Nothing in the Act shall prohibit the cooperation with or a payment of compensation to a person who is not a resident 

in this State who is licensed as a real estate broker in his or her state of residency. 

COMPENSATION TO UNLICENSED PERSONS / CONSUMER. 
✔ No compensation may be paid to any unlicensed person in exchange for the person performing licensed activities.  An 

example of a licensed activity would be: Someone who assists or directs in procuring or referring of prospects, intended 
to result in the sale, exchange, lease, or rental of real estate.  (An unlicensed individual referring a client to a licensee 
cannot receive any compensation) 

 
✔ A licensee may offer compensation, including prizes, merchandise, services, rebates, discounts, or other consideration 

to an unlicensed person who is a party to a contract to buy or sell real estate or is a party to a contract for the lease of 
real estate, so long as the offer complies with the Act.  Where as any conditions or obligations necessary for receiving 
the merchandise or services are disclosed in the same advertisement or offer. 

 
✔ A licensee may offer cash, gifts, prizes, awards, coupons, merchandise, rebates or chances to win a game of chance, if 

not prohibited by any other law or statute, to a consumer as an inducement to that consumer to use the services of the 
licensee even if the licensee and consumer do not ultimately enter into a broker-client relationship so long as the offer 
complies with the Act, as stated above. 

 

Test Your Knowledge 
 
T F 1. A sponsored licensee may accept compensation from a builder for selling a home. 
 
T F 2. A sponsoring broker receiving compensation from both parties in a transaction must disclose that fact in  
   writing to the parties. 
 
T F 3. A sponsoring Broker may pay compensation to a licensed real estate broker in another state.  
 
T F 4. A gift certificate received by a licensee from a lender for having referred a client, does not have to be  
   disclosed to the client. 
 
T F 5. A licensee must disclose to their client their company’s compensation and policy to or with cooperating  
   brokers. 
 
T F 6. An unlicensed person referring a client to a licensee cannot receive any compensation. 
 
T F 7. A former non-sponsoring broker may pay a licensee directly if the licensee earned the compensation  
   while working for the sponsoring broker. 
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ANSWERS 
True = 2,3,5,6,7       
False =1,4, 

CHAPTER 4 

FAIR HOUSING THROUGH THE TIMES 
Real Estate Licensees are the major propellants of accomplishing the national goal of Fair Housing for all home seekers in 
the United States.  No matter what aspect of real estate you are in; residential, property management, leasing, lending, 
commercial, or development, understanding and following Federal, State and Local Laws regarding Fair Housing MUST be 
your Number 1 Priority. 
 
Real Estate licensees can maintain a good reputation by demonstrating good business ability, adhering to ethical 
standards of the business, keeping up with education to be aware of any changes and to refresh themselves of the basics. 
 
Segregation use to be the normal way of life in America.  People were routinely segregated from one another based on 
their race, ethnic background, and religion (those were the most common).  People holding on to their ethnic heritage is 
what led to Irish immigrants living in the Irish section of town, Italian immigrants living in the Italian section of town, German 
immigrants living in the German section of town and so on.  Second and third generation immigrants started to drift away 
from their ethnic neighborhoods and move into the general population of America.  Today, the goal of our Fair Housing 
Laws is to ensure that Everyone has the Right to Live where they choose to live. 
 
The government passed the laws that preserve the constitutional rights of all citizens.  Although, the laws establish the code 
for conduct, years of discriminatory practices and attitudes are not so easily changed.  Real Estate Professionals cannot 
allow their own prejudices to interfere with legal and ethical conduct of the real estate industry.  
 
Remember that failure to comply with Fair Housing Laws could result in Criminal Penalties, Civil Penalties, and the possibility 
of loosing your Real Estate License. 

CIVIL RIGHTS ACT OF 1866 
Our Fair Housing Laws stem back to right after the Civil War with the Civil Rights Act of 1866.  The act stated “All citizens of 
the United States have the same right, in every state and territory as enjoyed by white citizens to thereof to imperil, 
purchase, lease, sell, hold, and convey real or personal property.”  The obvious intent of this law was to prohibit 
discrimination based on race or color in real estate transactions.  This law was unused and remained dormant for over 100 
years, until the case of Jones v. Mayer in 1968.  According to the U.S. Supreme Court in the Jones v. Mayer case, any 
discrimination based on race or color in real estate transactions is prohibited. 
The Civil Rights Act of 1866, unlike the Civil Rights Act of 1968, Only applies to Race and Color and not religion, sex, national 
origin or any other protected class.  One thing to remember regarding the Civil Rights Act of 1866 it does Prohibit All 
Discrimination, Private as well as Public based on Race or Color in any Real Estate Transaction.  The areas of discriminatory 
conduct excepted from the Civil Rights Act of 1968 (which we will be covering later) are prohibited in the Civil Rights Act of 
1866 when Race or Color is involved.   
 
Remember, even though there are exceptions to the Civil Rights Act of 1968, ANY Discrimination in the sale or rental of Any 
Real Estate based on Race or Color is ILLEGAL. This applies even to homeowners selling their property themselves. 
 
The U.S. Supreme Court has expanded the definition of the term Race to include ancestral and ethnic characteristics, 
including certain physical cultural or linguistic characteristics that are commonly shared by a group with a common 
national origin.  This change is significant because with race being defined as it is today affords due process of complaints 
under the Civil Rights Act of 1866. 

CIVIL RIGHTS ACT OF 1964 
In 1964 Congress’s attempt to Fair Housing was with the Civil Rights Act of 1964 which prohibited discrimination based on 
race, color, religion, and national origin in all housing that receives federal funding.  Unfortunately, this Act had very little 
impact, because the statute covered only about ½ of one percent of all the homes purchased. 

CIVIL RIGHTS ACT OF 1968 OR FAIR HOUSING ACT OF 1968 
The Civil Rights Act Of 1968 was passed against a backdrop of war and civil unrest.  The bill was signed into law by President 
Lyndon B. Johnson and just 7 days after the assassination of civil rights leader Martin Luther King.  
 
The whole country was in a state of flux and turmoil.  The populace clamored for change from the Vietnamese War.  Equal 
Rights was battled for in the streets of America.  Cities like Detroit and Newark burned.  Robert Kennedy was assassinated on 
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the campaign trail.  Protesters met with violent restraints in the city streets of Chicago, and Richard Nixon won the 
presidency by a miniscule margin over Hubert Humphrey. 
Adding to the unrest throughout the country, the National Association of Realtors (NAR) in 1968 was not a strong supporter 
of the Civil Rights Bill of 1968.  NAR lobbied to block almost every piece of fair housing legislation between 1968 and 1988.  It 
especially blocked efforts involving the implementation of  “testers” as a form of enforcing the Civil Rights Act. 
 
The concern of the Association was, that the law permitted, much too easily, complainants to get administrative remedies 
while court remedies would be tied up in a tedious process that required the U.S. Department of Justice to establish a 
pattern.  The concern was due and timely process would be denied a Realtor caught up in a charge of violation.  NAR’S 
concerns were that the organization and its membership be involved not in an integration process, but a process of equal 
housing availability for all. 
 
For the next 20 years following the passage of the Civil Rights Bill, NAR was regarded as stubborn, blind and even an 
obstructionist to fair housing.  NAR was even referred to as the single greatest obstacle to fair housing legislation.  While 
opposing proposals in the legislature, NAR moved forward with its own programs To Promote Equal Opportunity In Housing 
For All. 

TITLE VIII OF THE CIVIL RIGHTS ACT OF 1968  
…..prohibited discrimination based on Race, Color, Religion, or National Origin, by anyone either selling or leasing 
residential property.  Residential property included any building occupied or designed for occupation, as well as any 
vacant lot sold for the construction of a dwelling.    

❐ In 1972, the Act was amended by a requirement that Equal Opportunity Posters be displayed at all Brokerage 
Offices, Model Home Sites, Mortgage Lender Offices, and similar locations.  The Poster Must contain the slogan: 
“Equal Housing Opportunity” and must carry a brief equal housing opportunity statement.  In failing to display this 
poster, it will be presumed that the broker discriminates in violation of the law.  (SEE EXP 10) 

❐ In 1974, the Housing and Community Development Act added Sex to the list of protected classes. 
❐ In 1988 the Fair Housing Amendments Act added disability and Familial Status (presence of children) 

 
Today, these laws are known as The Federal Fair Housing Act.  The Federal Fair Housing Act Prohibits discrimination based 
on:  
# Race 
# Color 
# Religion 
# National Origin 
# Sex 
# Familial Status (including children under the age of 18 living with parents or legal custodians, pregnant women, and 

people securing custody of children under the age of 18.) 
# Handicap (Disability). 

PROHIBITED ACTS UNDER THE FEDERAL FAIR HOUSING ACT  
❐ In the Sale or Rental of Housing: 
❐ Refuse to rent or sell housing. 
❐ Refuse to negotiate for housing 
❐ Make housing unavailable. 
❐ Deny a dwelling. 
❐ Set different terms, conditions or privileges for sale or rental of housing. 
❐ Provide different housing services of facilities. 
❐ Falsely deny that housing is available for inspection, sale, or rental. 
❐ For profit, persuade owners to sell or rent (blockbusting). 
❐ Deny anyone access to or membership in a facility or service (such as a multiple listing service). 
 
❐ In Mortgage Lending: 

❐ Refuse to make a mortgage loan. 
❐ Refuse to provide information regarding loan. 
❐ Impose different terms or conditions on a loan, such as different interest rates, points, or fees. 
❐ Discriminate in appraising property. 
❐ Refuse to purchase a loan. 
❐ Set different terms or conditions for purchasing a loan. 

❐ In Addition: It is ILLEGAL for anyone to: 
❐ Threaten, Coerce, Intimidate or Interfere with anyone exercising a fair housing right or assisting others who exercise 

that right. 
❐ Advertise or make any statement that indicates a preference based on race, color, national origin, religion, sex, 

familial status, or handicap.  This prohibition against discriminatory advertising applies to single-family and owner-
occupied housing that is otherwise exempt from the Fair Housing Act. 
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❐ Advertising guidelines have been modified in the past several years.  The U.S. Department of Housing and Urban 
Development (HUD) issued a memorandum to provide guidance on the procedures for acceptance and 
investigation of discrimination complaints involving the publication of real estate advertisements.  The 
memorandum in part indicates that the following constitutes policy guidance on certain advertising issues, which 
have arisen recently: 

 
❐  Race, color, national origin.   

Real estate advertisements should state no discriminatory preference or limitation because of race, color, or 
national origin.  Use of words describing the housing, the current or potential residents, or the neighbors or 
neighborhood in racial or ethnic terms (i.e., white family home, no Irish) will create liability under this section.  
However, advertisements, which are facially neutral, will not create liability.  Thus, complaints concerning the 
use of phrases such as master bedroom, rare find, or desirable neighborhood should not be filed. 
 

❐ Religion.  
Advertisements should not contain an explicit preference, limitation, or discrimination because of religion (e.g., 
no Jews, Christian home).  Advertisements, which use the legal name of an entity, which contains a religious 
reference (for example, Roselawn Catholic Home) or a religious symbol (such as a cross), standing alone, may 
indicate a religious preference.  However, if such an advertisement includes a disclaimer  (such as the 
statement, “This home does not discriminate on the basis of race, color, religion, national origin, sex, handicap 
or familial status.”), it will not violate the Act.  Advertisements containing descriptions of properties (apartment 
complex with chapel) or services (kosher meals available) do not on their face state a preference for persons 
likely to make use of those facilities and are not violations of the Act. 
 
The use of secularized terms or symbols relating to religious holidays such as Santa Claus, Easter Bunny or St. 
Valentines' Day images, or phrases such as Merry Christmas, Happy Easter or similar phrases, do not constitute a 
violation of the Act. 
 

❐ Sex.   
Advertisement for single-family dwellings or separate units in a multi-family dwelling should contain no explicit 
preference, limitation or discrimination based on sex.  Use of the term master bedroom does not constitute a 
violation of either the sex discrimination provisions or the race discrimination provisions.  Terms such as: mother-
in-law suite and bachelor apartment is commonly used as physical descriptions of housing units and does not 
violate the Act. 
 

❐ Handicap.   
Real estate advertisements should not contain explicit exclusions, limitations, or other indications of 
discrimination based on handicap (i.e., no wheelchairs).  Advertisements containing descriptions of properties 
(great view, fourth-floor walk-up, walk in closets), services or facilities (jogging trails), or neighborhoods (walk to 
bus stop) do not violate the Act.  Advertisements describing descriptions of accessibility features are lawful. 
 

❐ Familial status.   
Advertisements may not state an explicit preference; limitation or discrimination based on familial status.  
Advertisements may not contain limitations on the number or ages of children or state a preference for adult’s 
couples or singles.  Advertisements describing properties (two bedroom, cozy, family room), services and 
facilities (no bicycles allowed) or neighborhoods (quiet streets) are not facially discriminatory and do not 
violate the Act 

 
The Act also Prohibits Discrimination against individuals because of their association with persons that are of a protected 
class.  The Department of Housing and Urban Development  (HUD) administers this Act, and they have established rules and 
regulations that further interpret the practices affected by the Act. 
 
In addition to the Federal laws, Real Estate Licensees have to follow their State Laws, and local Laws.  Illinois has its Illinois 
Human Rights Act, and many cities and towns have their own fair housing laws.  Many local fair housing laws are stricter, 
cover more than the federal and state laws.  These laws may take precedence over the federal laws when the local laws 
have been ruled substantially equivalent to the federal statute. 

EXEMPTIONS TO THE FEDERAL FAIR HOUSING ACT 
The Fair Housing Act covers most housing.  In some circumstances the Act provides for certain exemptions.  Remember; 
although there are some exemptions the real estate licensee should know in what situations the exemptions apply.  Also, 
the real estate licensees Must Be Aware No Exemptions involve RACE and that No Exemptions apply to a Real Estate 
Licensee who is involved in a real estate transaction (including when selling or leasing his or her own property). 
 
There are four exemptions to the Act.   
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Remember though these exemptions apply ONLY if the following two conditions are met. 
# A real estate broker or salesperson was not used. 
# Discriminatory advertising was not used.  

THE FOUR EXEMPTIONS ARE: 
❐ The sale or rental of a single family home if owned by the seller, under the following conditions: 

$ The seller does not own more than three single-family homes at one time. 
$ If the seller was not living in the house or was not the most recent resident at the time of the sale, only one sale 

is exempt in a 2-month period. 
❐ Rentals in building with four or fewer family units, if the owner occupies one of the units. 
❐ Religious organizations may restrict dwelling units that they own or operate for other than commercial purposes to 

members of their religion, if the organization does not otherwise discriminate in accepting its membership. 
❐ Private Clubs may restrict rental or occupancy of its units to its members if the property is not run commercially. 

THE FAIR HOUSING ACT DOES NOT COVER: 
$ Illegal drug abusers. 
$ Anyone who poses a threat to health and safety of the public 
$ Housing for the elderly people is exempt from the familial status if: 
$ The housing is intended for persons 62 or older or housing occupied by at least one person 55 years of age or older 

per unit (where 80% of the units are occupied by individuals 55years of age or older. 
Most residential and vacant property that is intended for residential use is covered under the 1968 Federal Fair Housing Act.  
Commercial property is not included.  That is not a reason for commercial real estate licensees to disregard Fair Housing 
Laws.  They cannot use discriminatory practices against individuals in their business and discriminatory advertising.  
A commercial real estate licensee cannot discriminate against any INDIVIDUAL. 

FAIR HOUSING ACT AMENDMENTS OF 1988 
President Reagan signed into law on September 13,1988 the Fair Housing Amendment Act of 1988.  The 1988 Amendment 
made the following changes: 

❐ Guaranteed due process of law for defendants 
❐ Provides for redress in administrative law proceedings as well as in federal court 
❐ Allows governmental agencies to investigate and prosecute discrimination cases 
❐ Sets penalties for violations ranging from $10,000 to $50,000 
❐ Provides protection for families with children under 18 
❐ Exempts senior citizen communities that meet certain standards 
❐ Provide protection for disabled and handicapped citizens. 

AMERICANS WITH DISABILITIES ACT 
The Americans with Disabilities Act (ADA) prohibits discrimination by employers and businesses based on physical and/or 
mental disability.  Although this is not a housing or credit law, it still has a significant effect on the real estate licensees.  The 
ADA is important to Real Estate Licensees because it addresses the rights individuals have in regards to employment and 
public accommodations.  Whereas Real Estate Brokers are often times employers and Real Estate Offices are open to the 
public, in these situations ADA will affect them.  The ADA significantly affects Real Estate Licensees who deal in non-
residential property.  People with disabilities have the right to full and equal access to businesses and public services.  ADA’s 
goal is to enable individuals with disabilities to become part of the economic and social mainstream of society.   
 
A Disabled Individual is defined as: 

❐ Anyone with a physical or mental impairment, which substantially limits major life activity. 
❐ Anyone who has had such an impairment, or  
❐ Anyone perceived as having such impairment.   

Major life activities include caring for one's self, performing manual tasks, walking, seeing, hearing, speaking, 
breathing, learning, and working. 

ADA covers all impairments including vision, hearing, learning, speech, neuromuscular, emotional, mental retardation, drug 
and alcohol and mobility, as well as AIDS, HIV infection, cancers, heart disease, diabetes and mental illness.  ADA does not 
cover sexual behavior disorders or sexual preferences, compulsive gambling, kleptomania, pyromania, or psychoactive 
substance abuse resulting from current illegal use of drugs.  (An example would be that a landlord could lawfully 
discriminate against a drug user but not against some one with AIDS.) 
 
Title I prohibits an employer from discriminating against a qualified individual with a disability, because of their disability; in 
regard to an application for a job to his or her advancement or discharge, employee termination, job training and other 
terms, conditions and privileges of employment.  A “qualified individual with a disability” is defined as “an individual with a 
disability who meets the skill, experience, education, and other job-related requirements of a position held or desired and 
whom with or without reasonable accommodation, can perform the essential job functions.” 
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Employers must make reasonable accommodations for new or existing employees, unless the employer can demonstrate 
that such accommodations would impose an undue hardship to the operation of the employer's business.  A “reasonable 
accommodation” is a “logical adjustment made to a job or to the work environment that enables a qualified person with a 
disability to perform functions of the employment position.”  As of July 26, 1994, employers with 15 or more employees must 
comply with Title I rule. 

 PUBLIC ACCOMMODATIONS 
Title III of the Act effects real estate firms, developers, building owners, property managers, tenants and those who represent 
them as agents.  Virtually every type of commercial property: office, retail, and industrial--must remove existing architectural 
and communication barriers where removal is easily accomplishable. 
 
If removal of a barrier is not readily achievable, then an alternate way to provide goods or services to customers who have 
disabilities must be explored.  The government has suggested priorities to removal of barriers under the readily achievable 
test.  Thus, where all accessibility goals might not be readily achievable, the entity might consider these accessibility 
priorities: 

❐ Provide access to site from public sidewalks, parking, or public transportation. 
❐ Provide access to all areas where goods and services are made available to the public. 
❐ Provide access to rest room facilities. 
❐ Provide access to all remaining areas. 

 
Company policies, practices and standards that comply with all the elements of the ACT, must be a part of a companies 
operating manual to insure that people with disabilities have equal access to a business.  If such changes would impose an 
undue burden resulting in a fundamental change in the goods and services or the business, or cause a direct threat to the 
health or safety of others then exemptions would be made.  The federal government, under the Rehabilitation Act of 1973, 
developed a number of guidelines for judging what undue hardship means. 
 
Commercial property built after January 26, 1993 must have been built accessible to the handicapped. 
 
The legal responsibility for making alterations under ADA will depend on who has the legal authority to make alterations.  In 
most cases, the property owner will be responsible for common areas.  
 
The U.S. Department of Justice, Office of Americans with Disabilities has the authority to prosecute ADA violators-up to 
$50,000 in tax credits to businesses for the first occurrence and $100,000 for each occurrence thereafter.  Under the Act, 
individuals can sue for a court order requiring compliance, not for monetary compensation.  In matters of employment, 
however, those with complaints may seek compensatory damages, as well as compliance.  The Justice Department is to 
use a “rule of reasonableness” in bringing suits. 
 
As of March 1991, all new multi-family housing must be accessible to the disabled.  

❐ Door must be wide enough to allow for entrance of individuals in wheelchairs. 
❐ Kitchen and bathrooms must be designed to allow for wheelchair maneuvers. 
❐ Light switches must be within easy reach. 
❐ Bathroom walls must be strong enough to support grab bars.  

 
Property Owners MAY NOT: 
Refuse to let a disabled individual make reasonable modifications to the dwelling or common areas, at the tenants 
expense, if necessary for the disabled individual to use the housing.  (Where reasonable the landlord may permit changes 
only if the individual agrees to restore the property to its original condition when they move.) 
Refuse to make reasonable accommodations in rules, policies, practices or services if necessary for the disabled individual 
to use the housing.  
❐ (Example:  A landlord could not turn away a handicapped renter in a wheelchair, because they wanted a ramp 

installed for easier access into the home.  The landlord does not have to install the ramp, but the landlord has to allow 
the tenant to install it at the tenant’s expense.  The landlord can also require that the tenant at the tenant’s expense 
remove the ramp when the tenant vacates the property.)  

❐ (Example:  An apartment complex that offers unassigned parking, must honor a request from a disabled individual for a 
reserved parking space near their apartment if necessary to assure that they can have access to their apartment.) 

 

ILLINOIS HUMAN RIGHTS ACT 
The Illinois Human Rights Act prohibits unlawful discrimination by: 

❐ an owner 
❐ broker  
❐ agent 
❐ salesperson 
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❐ any other person engaging in a real estate transaction.  
 
Unlawful discrimination means discrimination against a person because of his or her race, color, religion, national origin, 
ancestry, age, sex, marital status, physical or mental handicap, familial status (children under the age of 18), or unfavorable 
discharge from military service.  As with the federal law, there are owner exceptions to this Act, but none for brokers and 
salespersons.   
The Illinois Real Estate License Act prohibits any act that constitutes a violation of the Illinois Human Rights Act, regardless if a 
complaint has been filed with or adjudicated by the Human Rights Commission.  The Human Rights Act includes some 
prohibited acts that are also covered in the Illinois Real Estate License Act, such as Blockbusting. 
 
It is a Civil Rights Violation under the Illinois Human Rights Act to engage in any discriminatory acts based on discrimination 
of: 

❐ Race 
❐ Color  
❐ Religion 
❐ National Origin 
❐ Ancestry 
❐ Age 
❐ Sex 
❐ Marital status 
❐ Familial status 
❐ Unfavorable discharge of the military 
❐ Physical disability. 

As you can see, the Illinois Human Rights Act has included additional Protected classes from the Federal Fair Housing Act. 

VIOLATIONS OF THE CIVIL RIGHTS ACT UNDER THE ILLINOIS HUMAN RIGHTS ACT: 
❐ Refuse to engage in a real estate transaction with a person or to discriminate in making available such a 

transaction. 
❐ Altering the terms, conditions, or privileges of a real estate transaction or in the furnishing of facilities or services 

connection. 
❐ Refuse to receive or to fail to transmit a bona fide offer to engage in a real estate transaction from a person. 
❐ Refuse to negotiate for a real estate transaction with a person. 
❐ Represent to a person that the real property is not available for inspection, sale, rental, or lease when in fact it is so 

available. 
❐ Fail to bring a property listing to his or her attention, or refuse to permit him or her to inspect real property. 
❐ Publicize through any means of advertising or use an application form that indicates an intent to engage in 

unlawful discrimination. 
❐ Offer, solicit, accept, use or retain a listing of real property with knowledge that unlawful discrimination or 

discrimination based on familial status in a real estate transaction is intended. 
 
The Illinois Human Rights Act states that it is a Civil Act Violation for the owner or any real estate licensee to engage in any of 
the following discriminatory acts against children: 

❐ Require, as a condition to the rental or housing accommodation, that the tenant shall not have one or more 
children under the age of 18 residing in his or her family at the time the application for rental is made. 

❐ Insert in any lease a condition that terminates the lease if one or more children under the age of 18 are ever in the 
family occupying the unit. 

❐ Any lease that contains a condition as stated above, that condition in the lease is void.  The lease is still in force but 
the discriminatory clause is void. 

It is also a Civil Rights Violation in Illinois to:  
❐ Discriminate against any blind, hearing-impaired or physically handicapped. 
❐ Refuse to rent because of a guide, hearing or support dog.  (Tenant will be liable for any damages done to the 

property by the dog) 
❐ Charge an additional fee because of the guide, hearing, or support dog. 

EXEMPTIONS TO THE ILLINOIS HUMAN RIGHTS ACT 
# Private Owners of single-family homes are exempt if: 
# They own fewer than 3 single-family homes (including beneficial interests) 
# They were or a member of their family was the last current resident of the home. 
# The home was sold without the use of a real estate broker or salesperson. 
# The home was sold without the use of discriminatory advertising. 
# Owner occupied apartments buildings of five units or less are exempt. 
# Private rooms in a private home occupied by the owner or the owner’s family. 
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# Religious organization, associations, society, or any nonprofit institution may limit the sale, rental, or occupancy of 
dwellings owned or operated to persons of the same religion.  This exemption does not apply if the membership in 
the religion is restricted because of race, color, or national origin.  This exemption does not apply if the property is 
used for commercial reason. 

# Rental rooms in a housing accommodation may be restricted to persons of one sex. 
# Individuals who have been convicted of illegally manufacturing or distributing controlled substances are NOT 

protected under the Illinois Human Rights Act. 
# Appraisers can take in to account any factors other than those based on unlawful discrimination or familial status in 

furnishing appraisals. 
# Housing for Older persons is exempt as long as it meets the criteria set forth: 
# Intended for and occupied solely for persons 62 years of age or older. 
# Intended and occupied for occupancy by persons 55 years of age or older and at least 80% of the occupied units 

are occupied by at least one person who is 55 or older. 
Complaints are filed with the Illinois Department of Human Rights and adjudicated by the Human Rights Commission. 

ILLINOIS REAL ESTATE LICENSE ACT 2000 
The following are violations of the Real Estate License Law: 

❐ Influencing or attempting to influence, by any words or acts, a prospective seller, purchaser, occupant, landlord, or 
tenant of real estate, in connection with viewing, buying, or leasing real estate, so as to promote or tend to 
promote the continuance or maintenance of racially and religiously segregated housing or so as to retard, 
obstruct, or discourage racially integrated housing on or in any street, block, neighborhood, or community. 

❐ Engaging in any act that constitutes a violation of any provision of Article 3 of the Illinois Human Rights Act, whether 
or not a complaint has been filed with or adjudicated by the Human Rights Commission. 

❐ Engaging in dishonorable, unethical, or unprofessional conduct of a character likely to deceive, defraud, or harm 
the public. 

❐ The Rules state that one example of this type of conduct could be: Taking unfair advantage of a client's or 
customer's age, disability, or lack of understanding of the English language. 

 
❐ The Act also states: 
When there has been an adjudication in a civil or criminal proceeding that a licensee has illegally discriminated while 
engaged in any activity for which a license is required under this Act, the BRE, upon the recommendation of the Board as 
to the extent of the suspension or revocation, shall suspend or revoke the license of that licensee in a timely manner, unless 
the adjudication is in the appeal process.  When there has been an order in an administrative proceeding finding that a 
licensee has illegally discriminated while engaged in any activity for which a license is required under this Act, the BRE, 
upon recommendation of the Board as to the nature and extent of the discipline, shall take one or more of the disciplinary 
actions provided for in Section 20-20 of this Act in a timely manner, unless the administrative order is in the appeal process. 
 
❐ The Rules of the License Law contain additional responsibilities for the licensee, they state: 

❐ No licensee shall enter into a listing agreement which prohibits the sale or rental of real estate to any person 
because of race, color, religion, national origin, sex, ancestry, age, marital status, physical or mental handicap, 
familial status, or any other class protected by Article 3 of the Illinois Human Rights Act [775 ILCS 5]. 

❐ No licensee shall act or undertake to act as a real estate broker or real estate salesperson with respect to any 
property the disposition of which is prohibited to any person because of race, color, religion, national origin, sex, 
ancestry, age, marital status, physical or mental handicap, familial status, or any other class protected by Article 3 
of the Illinois Human Rights Act. 

❐ Each brokerage agreement must clearly state that it is illegal for either the owner or the broker to refuse to display 
or sell to any person because of one's membership in a protected class, e.g.: race, color, religion, national origin, 
sex, ancestry, age, marital status, physical or mental handicap, familial status, or any other class protected by 
Article 3 of the Illinois Human Rights Act. 

FEDERAL ENFORCEMENT 

LEVEL:  
Any Aggrieved person who believes Illegal Discrimination has occurred may file a complaint with HUD within one year of 
the alleged act.  HUD may also initiate its own complaints.  Upon receiving the complaint, HUD initiates an investigation.  
Within 100 days of filing the complaint HUD either determines that reasonable cause exist to bring a charge of illegal 
discrimination or dismisses the complaint.  During the investigation, HUD can attempt to resolve the dispute informally 
through conciliation.   
 
HUD takes their battle against Housing Discrimination into CYBERSPACE: 
By going to HUD’s home page on the Internet (www.hud.gov) individuals have the option of filing a housing discrimination 
complaint directly on line or printing out a form to mail in. 
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Enforcement can also take place by: 
❐ By private civil suit-whereby a person engages an attorney to represent him or her in federal court; 
❐ By the Justice Department, if a case represents a "pattern or practice" (a "general public importance" case).  If a 

case is filed with HUD, and a "reasonable cause" determination is made, the case will proceed before an 
Administrative Law Judge (ALJ), unless either party elects to have the case heard in federal district court.  Penalties 
range from $11,000 in civil penalties for the first offense, and $55,000 for later offenses.  Additional penalties include: 
monetary compensation to victims for actual damages, humiliation, mental distress and loss of their fair housing 
rights; plus attorney fees and court costs.   

 
The statute of limitations are TWO YEARS for a private civil action, one year to file with HUD and 18 months for an action by 
the Justice Department. 
 
Complaints brought under the Civil Rights Act of 1866 are taken directly to Federal Courts.  Errors and Omissions insurance 
usually carried by Real Estate Licensees usually do not pay for Fair Housing Violations. 

STATE LEVEL 
If a case is filed with the Illinois Department of Human Rights and there is a "reasonable cause" finding made, the case will 
proceed before the Illinois Human Rights Commission (an adjudicative body), unless either party elects to have the case 
heard in state circuit court. 

LOCAL ORDINANCES 
Local municipalities typically provide for an administrative process to receive, investigate and seek resolution of complaints, 
and an adjudicative process to hear cases and issue findings of fact and orders for relief, if it is determined that 
discrimination occurred. 
In addition to monetary awards, administrative and judicial bodies usually can order equitable or affirmative relief, taking 
the following forms: 

❐ Access and occupancy of the dwelling; 
❐ Access and provision of services connected with the dwelling; 
❐ Prohibition against any future discrimination; 
❐ Fair housing training for all staff; 
❐ Affirmative advertising and marketing; 
❐ Display of the fair housing logo or slogan in all advertising and promotional materials; 
❐ Posting of the HUD or other fair housing posters; 
❐ Affirmative employment practices; 
❐ Reporting of progress to a monitoring agency. 

Remember… 
… The BRE may refuse to issue or renew a license, may place on probation, suspend, or revoke any license, or may censure, 
reprimand, or otherwise discipline or impose a civil fine Not to Exceed $25,000 upon any licensee hereunder for each 
violation of the Act. 
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 (EXP 9) EQUAL HOUSING OPPORTUNITY POSTER 

 

BROKER/OWNER LIABILITY 
Federal courts have consistently ruled that the Broker/Owner of a real estate firm is Responsible for the action of his/her 
agents, and therefore, held liable in civil rights cases. 

OFFICE POLICY AND PROCEDURES 
A clear policy statement of support for fair housing and equal opportunity should be made.  Such a statement should make 
clear the company's goal to provide equal professional service, to help each potential buyer find the most suitable housing 
for his or her needs on a nondiscriminatory, affirmative basis, and to observe the letter and spirit of fair housing laws 
 
If, within an office, each licensee uses his or her individual manner of interviewing, qualifying, and following up with 
customers, and selecting and showing homes, there is a risk of perceived unequal service.  Broker/owners should make 
clear to their agents that established office procedures are not recommendations, but rather requirements. 
 
The procedures manual should outline the responsibilities of each staff member and the corrective action that will be taken 
should discrimination by a licensee be discovered. 
 
Real Estate Firms are strongly encouraged to diversify the racial and ethnic composition of their staffs to account for future 
trends and to minimize their likely hood of being cited for fair housing violations. 

INTENT V. EFFECT 
Real Estate Licensees and owners Must examine their activities and policies carefully to determine whether or not they have 
Unintentional Discriminatory Effects.  When policies or practices result in Unequal treatment of individuals of a protected 
class, they are considered discriminatory regardless of any innocent intent.  The effect test is applied by regulatory 
agencies to determine whether an individual has been discriminated against. 
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The standard for proving a fair housing case is based on "a preponderance of evidence."  In fair housing cases the party 
bringing the case DOES NOT NECESSARILY HAVE TO SHOW AN INTENT TO DISCRIMINATE, BUT ONLY, THAT THE EFFECT of a 
practice falls more heavily on one "protected class" than another.  The burden of proof to establish a case of discrimination 
falls on the person bringing a case. 

FAIR HOUSING TESTERS 
Testers are matched teams (individuals or couples) who pose as home seekers, separately visiting sales or rental offices to 
check for discriminatory behavior.   
Testing has been used by both public and private civil rights enforcement agencies and has been recognized by the 
Supreme Court of the United States as a legitimate method of gathering evidence of alleged or possible housing violations. 
 
Testers may sign sales contracts or leases as part of their investigations.  
# Testers do not have to admit they are testers, even when asked.   
# Testers have legal standing to bring complaints if given unequal service or false information about housing 

available. 
On November 27, 1995, the U.S. Department of Housing and Urban Development (HUD) published a final rule revising its Fair 
Housing Initiatives Program (FHW) regulation (60 Fed.  Reg. 58,446). 
 
The new rule eliminates testing guidelines, including the requirement that testing be in response to bonafide allegations of 
housing discrimination.  HUD said that it did not want to keep that portion of the rule because the regulation should be 
flexible enough for private fair housing groups to be able to identify new forms of discrimination as they emerge, in the 
housing marketplace. 

BEHAVIOR THAT COULD BE VIEWED AS DISCRIMINATORY 
The following is a list of areas where inconsistent, discriminatory treatment may occur: 
# Arranging appointments and making call-backs 
# Greeting customers who enter or call the office (acts of courtesy and hospitality) 
# Exchanging information at an initial meeting to discuss needs  
# Qualifying and financing information requested and given 
# Supplying personal information upon request 
# Availability, location, and quality of properties presented for consideration or shown 
# Keeping appointments 
# Doing follow-ups 
# Determining which properties the prospect may be shown 
# When showing property Locking or not locking car doors in certain neighborhoods. 

RACIAL OR ETHNIC COMPOSITION QUESTIONS 
Real Estate licensees Cannot discuss or engage in conversation regarding the racial or ethnic composition of any area, 
neighborhood, or community.  If a buyer is discouraged from considering an area because of the salesperson providing this 
information, a charge of discriminatory behavior may be made.  

STEERING 
Steering is defined as limiting or attempting to limit the choices of home seekers by words or conduct in connection with 
viewing, buying, renting, or occupying a dwelling so as to perpetuate segregation or to undermine or discourage 
integration.  In today’s diverse market, it is important to remember that this not only applies to color by race and national 
origin. 
 
Federal court decisions have ruled that the Fair Housing Law prohibits the practice of steering.  Furthermore, many local 
ordinances and the state license law specifically outlaw steering. 

BLOCKBUSTING / PANIC PEDDLING 
FEDERAL, STATE and SOME LOCAL MUNICIPALITIES strictly prohibit this practice. 
 It is a civil rights violation for any person to:  
❐ Solicit for sale, lease, listing or purchase any residential real estate within this State, on the grounds of loss of value due 

to the present or prospective entry into the vicinity of the property involved of any person or persons of any particular 
race, color, religion, national origin, ancestry, age, sex, marital status, familial status or handicap.   

❐ Distribute or cause to be distributed, written material or statements designed to induce any owner of residential real 
estate in this State to sell or lease his or her property because of any present or prospective changes in the race, color, 
religion, national origin, ancestry, age, sex, marital status, familial status or handicap of residents in the vicinity of the 
property involved.  

❐ Intentionally Create Alarm, among residents of any community, by transmitting communications in any manner, 
including a telephone call whether or not conversation thereby ensues, with a design to induce any owner of 
residential real estate in this state to sell or lease his or her property because of any present or prospective entry into the 
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vicinity of the property involved of any person or persons of any particular race, color, religion, national origin, ancestry, 
age, sex, marital status, familial status or handicap. 

REAL ESTATE LICENSEES RESPONSIBILITIES 
✔ Advise All Of Your Customers And Clients Of Their Fair Housing Rights And Obligations. 
✔ AVOID any practice that is considered racial steering, even if unintentional.  NEVER ASSUME where a buyer may 

want to live, make available all the listings in your market area, in your buyer’s price and let the buyer choose 
where to live. 

✔ Offer to show ALL properties within your buyer’s price range to avoid any type of steering. 
✔ Provide EQUAL professional services to ALL customers and clients.  Interview and financially pre-qualify ALL buyers 

using the same form and asking essentially the same questions. 
✔ AVOID any and all discussion of racial or ethnic composition that may discourage a prospective buyer from an 

area.  Keep your conversations focused on the features of the property. 
✔ Present and advertise ALL properties as available to everyone regardless of their “protected class”. 
✔ REFUSE TO PARTICIPATE IN REAL ESTATE TRANSACTIONS WHERE ANY TYPE OF DISCRIMINATION IS PRESENT. 

WHAT THE REAL ESTATE LICENSEES SHOULD INFORM THE SELLER OF: 
✔ They may not REFUSE to sell to, or negotiate with a buyer because the buyer is of a “protected class”. 
✔ They cannot deny access to their home to a potential buyer because of the buyer’s “protected class. 
✔ They cannot change the terms of the contract, because the buyer is of a “protected class”. 
✔ They cannot advertise to limit their house to a specific class of buyers. 
✔ A seller is prohibited from withdrawing their house from the market because a “protected class has made an offer 

or been shown the house. 
✔ A real estate licensee is prohibited from honoring any request of the seller to discriminate.   

WHAT RIGHTS THE BUYERS HAVE: 
✔ All housing within their price range is available to them. 
✔ Equal treatment regarding all their real estate needs. 
✔ Their real estate licensee may not honor any discriminatory requests based on a “protected class”. 
✔ The buyers should be made aware that their real estate licensee cannot discuss the racial composition of any area 

they should be referred to the village hall. 
 

RECORD KEEPING 
The best protections a real estate licensee or real estate company can have are good records and proper documentation.  
Here are a few good record keeping methods: 

✔ Keep and fill out on every customer/ client an Equal Service Report Form.  Whatever form is used, it should be 
standardized throughout the office.  This form insures equal professional service and constitutes a written record to 
respond, if necessary, to discrimination accusations. 

✔ Make notes of all appointments and any or all canceled or no-show appointments or showings, as well as homes 
where entry was denied, including the reasons for any denial. 

✔ Note why a customer rules out a property or certain areas of a community. 
✔ Note any unusual comments or discussions. 
✔ Retain all offers, counteroffers, and listing agreements, even if a contract does not materialize. 
✔ Follow up consistently and conscientiously with all prospects. 
✔ Keep records of open-house visitations. 
✔ Retain your appointment books. 
✔ Retain records of all telephone calls to or from prospects, including the times calls were made.  This should include 

calls where that there was no answer. 
✔ Record follow-ups to open-house prospects. 
✔ Keep a record of property MLS computer printouts that you show or discuss with prospects. 
✔ Use some kind of client/customer follow-up form or Consumer Service Survey.   

 
The Best Protection against fair housing discrimination for the real estate licensee is Education.  Stay on top of the law and 
its changes.  Fair housing is good business practice and it insures the greatest number of properties available for sale or 
lease to everyone. 
 
 
 

Remember:  
No Matter If You Practice Residential Real Estate, Commercial Real Estate, Leasing, Property Management, 
Appraisals, Lending Or Auctioning Understanding And Following Federal, State, And Local Fair Housing Laws 
Must Be Your Top Priority. 
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Test Your Knowledge 
T F 1. The Civil Rights Act of 1866 prohibited discrimination against race. 
 
T F 2. Race is defined today as to include ancestral and ethnic characteristics.  
 
T F 3. The Civil Rights Act of 1968 and its amendments are known as our Federal Fair Housing Act. 
 
T F 4. Segregation use to be the normal way of life in America. 
 
T F 5. Builders of residential homes are prohibited from discrimination based on the Federal Fair Housing Act.  
 
T F 6. Originally the Civil Right Act of 1968 prohibited discrimination based only on Race, Color and Religion only  
   in the sale of residential property. 
 
T F 7. Familial Status includes pregnant women and families with children under the age of 18. 
 
T F 8. The Federal Fair Housing Act prohibits discrimination based on someone’s income. 
 
T F 9. It is illegal for someone refuse to rent or sell a property to an individual because of his / her nationality. 
 
T F 10.  A lender can refuse to make a VA loan with no down payment to a qualified 80 year old veteran. 
 
T F 11.  A lender can charge different interest rates and loan fees based on the age of an applicant. 
 
T F 12. The phrase “No wheelchairs” can be used in an advertisement of a property. 
 
T F 13.  An advertisement of a residential property listed by a real estate company may not contain limitations on  
   the number or ages of children.  
 
T F 14. A private individual in their advertisement of their property can use the phrase "No Children Allowed", as  
   long as they do not use the services of a real estate company. 
 
T F 15. Fair Housing testers are required to disclose their status as a tester to the managing broker. 
 
T F 16.  A commercial property owner is required to provide access to the disabled from public sidewalks and  
   parking. 
 
T F 17. A commercial real estate agent does not have to comply with The Fair Housing Act since commercial  
   property is not covered under the Act. 
 
T F 18. The Fair Housing Amendment Act of 1988 exempted senior communities from age discrimination. 
 
T F 19. The Americans with Disability Act pertains only to residential real estate.  
 
T F 20. Commercial property built after January 26, 1993 must have been built accessible to the handicapped. 
 
T F 21. An employer can discriminate against an employee with a disability.  
 
T F 22.  An employer must make reasonable modifications to accommodate a disabled employee. 

 
T F 23. Light switches must be within easy reach and bathroom walls must be strong enough to support grab  
   bars, in all multi-family housing built after March of 1991. 
 
T F 24.  A property manager can refuse to rent to a tenant with a guide animal, since the owner has a “No Pet”  
   policy. 
 
T F 25.  Unfavorable discharge from the military is a protected class within the Federal Fair Housing Law. 
 
T F 26.  Failing to submit an offer from a person of an ethnic background would not be a violation of the Illinois  
   Human Right Act. 
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T F 27. A discriminatory condition in a lease cannot be enforced, but the lease remains valid. 
 
T F 28. A disabled tenant incurs the cost of reasonable modifications for access to their rental unit. 
 
T F 29.  A landlord can charge an additional security deposit to the tenant for a guide animal. 
 
T F 30.  The rental of a room in a house may be restricted to individuals of one sex. 
 
T F 31. A licensee taking advantage of someone because of his or her lack of understanding the English   
   language would be a violation of the License Act. 
 
T F 32. The Federal Government is the only one that enforces the Fair Housing Laws. 
 
T F 33. All brokerage agreements for the buyer or the seller must clearly state, in specific wording, that   
   discrimination is illegal. 
 
T F 34. Complaints brought under the Civil Rights Act of 1866 are filed in Federal Court.   
 
T F 35. Licensees should never decide where their client would like to live. 
 
T F 36. Licensees should be very cautious when they are discussing the racial composition of an apartment   
   complex to a future tenant. 
 
T F 37. Discriminatory treatment can occur when greeting customers, keeping appointments, following up with  
   clients and determining which properties to show. 
 
T F 38. A discrimination complaint with HUD has to be filed within three years. 
 
T F 39. A seller cannot change the terms of a contract in order to exclude a buyer of a specific nationality. 
 
T F 40. Licensees must let their buyers be aware that they cannot discuss the racial  composition or any of the  
   protected classes of a specific area. 
 
T F 41.  Real Estate Licensees should refuse to participate in any real estate transaction where any type of   
   discrimination is present. 
ANSWERS 
True = 1,2,3,4,5,7,9,13,16,18,20,22,23,27,28,30,31,33,34,35,37,39,40,41 
False = 6,8,10,11,12,14,15,17,19,21,24,25,26,29,32,36,38 
 

PUBLISHER'S NOTE 

 

Important Notice 
 

AHI Real Estate Services and the instructors cannot be held responsible for any errors in the preparation of the 
materials, and the presentation.  This program is for educational purposes and neither AHI Real Estate & Insurance 
Services nor the instructors are providing advice legal or otherwise. 

  
Every care has been taken to ensure that the information in this course material is as accurate as possible at the 
time of publication.  Please be advised that applicable laws and procedures are subject to change and 
interpretation.  Neither the authors nor the publisher accept any responsibility for any loss, injury, or inconvenience 
sustained by anyone using this guide.  This information is intended to provided general information and 
background and is distributed on the basis that the authors are not engaged in rendering legal, accounting, or 
any other professional service or advice.  This guide was designed to provide you with an overview of the 
information presented and is not a substitute for professional consultation. 
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